S e R e N R I e e T T L i e

wh

w o 3 &

10

11

12
13

14
15
16
17
18
19

21
22
23
24
23
26

28

- - | P
!ﬂ’b ?ﬂﬁ, o MWX
| g

IN AND FOR THE COUNTY OF KING Cleng

STATE OF WASEINGTON, )
}
Plaintiff, } NQ. 89-1-04034-1
)
vs. ) SENTENCING MEMORANDUM
) FOR JEFFREY W. DEAN
JEFFREY W. DEAN, }
)
pefendant. }
)
SENTENCING COURT: The Honcorable Jim Bates
SENTENCING DATE: April 6, 1990 at 1:00 p.m.
CHARGES: Theft in the first degree (23 counts) -

STANDARD RANGE: 43 to 57 months

DEFENSE RECOMMENDATION

The defense recommends adoption of either of the following
sentencing options:

{1} ?irst Offender Waiver, one month confinement on each
cbunt; gach count to run consecutively *. e other counts
{total confinementf 23 months); confineme... to be served in home
detention; or

{2) Exceptional Sentence of 231 months confinement in home
detention; each cocunt to run concurrently with the other counts.

EACTH

Jeffrey W. Dean is a 4b year 0ld man who s the husband of
Deborah Dean and the stepfatho af 10 Vun1.n1d a1, Jdefl Dean
lives. in North Seattle with hin wife and sktepson, Mr. Daan alon
‘has two childien, Brebt and Navidd bean, who are amancipal et

Mr. Dean is- presently enmployed.
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Mr. Dean is a former Boeing engineer who has also been
president of a local airplane outfitting firm, as well as
partner in Dean Redman and Associates (DRAN.

The State's Certification for Deterwinatinn of Probable
Cause adequately describes the of fenses to which Mr. bean has
pled guilty. However, a full appreciation of this case requires
consideration of additional facts. |

when the Culp, Guterson & Grader (CGG) law Eirm discovered
Mr. Dean's alleged thefts, attorneys from CGG confronted Mr.
Dean in & surprise meeting on march 11, 1988. (Ex. 1-C).
According to CGG, Dean quickly admitted the thefts. (Ex. 1-D).
puring the initial confrontation, and in the ensuing days and
weeks, Dean cooperated fully in supplying CGG with records and
other information. (Ex. 1-D).

In addition to cooperating fully with CGG, Dean made
immediate and repeated efforts to arrang: v repayment. (Ex.
5-B). Notes of CGG partner John Ebel reflect conferences with
nean on 3714788, 3/16/88, 4/14/88, 4721788, 5/10/83, and 5/26/88
during which Dean and Ebel discussed a repayment plan. (Ex.

2). Deborah Dean also joined in Jeff's efforts to repay CGG.
(Ex. 3). CGG took the Dean’'s repayment offer to be in good
faith, as evidenced by CGG'S responsive proposal. (Ex. 4). The
Dean's repayment efforts were hampered, however, by the
garnishment and attachment of theic property. pursuant btn a

lawsuit filed against them by €GB The Deans were unable to
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hire counsel in this lawsuit, and on September 7, 1988, CGG took

a summary Jjudgment against the Deans for $560,731.21. {Ex. 7-R}.

More than six months after the discovery of the thefts and
Mr. Dean's attempts to repay CGG, CceG reported the thefts to the
police, (Ex. 5_a). Two months later, Dean was arrested. Again
Dean was cooperative, voluntarily providing a handwriting
exemplar to the police and agreeing to meet with a prosecuting
attorney. {Ex. 6).

Meanwhile, CGG bought the real estate contract for the
Dean's home, and started forfeiture proceedings. (Ex. 7-CY. GCn
March 27, 1989, Deborah Dean paid $2¢.300.01 to CGG to pay off
the real estate contract balance. {Ex. f-C). Later Deborah was
forced into bankruptcy. (Ex. 7-C). Fventually, in exchange for
CCG's.satisfaction of judgments against Dehorah, the Deans
agreed to surrender their home to CCG. (Ex. 7). The Deans' home
had been appraised at between $300,000.00 and $360,000.00. (BEx.
7-F). CGG was to sell the Deans' home, 1 gredit the net
proceeds against the amount owed by Jeff Dean. (Ex. 7).

Several months later, CGG sold the Deans’ home for a mere
$225,000.00.

On July 27, 1989, Jeff Dean appeared forx arratgnment on 10
counts of first degree theft. The matter was continued several
times to resolve questions regavding Mr. Dean’s representabion,

gerious plea negotiations were undertaxen but were nobt

‘successful. On November 3, 19849, the matter was cet for trial,
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aﬁd 13 additional counts were added. On February 6, 1990, prior
to the matter beiné called for trial, Mr. Dean entered pleas of
guilty to all counts.
BASIS FOR DEFENSE RECOMMENDATION

The starting point in imposing an SRA sentence is to
consider the purposes of sentencing in light of the facts of the
case. The SRA is designed to:

(1) Ensure.that the punishment for a criminal otffense

ig proportionate to the seriousness of the

offense and the offender's criminal history;

(2) Promote respect for the law by providing
punishment which is just;

(3) Be commensurate with the punishment imposed on
others committing cimilar offenses;

{4y Protect the public;

(5) Offer the cffender an opportunity to improve him
or herself; and

(6) Make frugal use of the state;s resources.
RCW 9.94A.010.

A major purpose of the SRA was to achieve a measure of
consicstuncy in sentencing. However, sentencing guidelines can
ss:lousiy undermine this goal by ;l.-ing immense J2izs.etionary
power in the hands of the prosecufors. The defense can find no
petter authority for this proposition than U.S. District Court
Judge William L. Dwyer, formerly of Culp. Dwyer, Guterson &
Grader. (Ex. 8-A). According to Judge Nuyar, sentencing
quidelines do not eliminate inconsistency in sentencing.
because prosecutors‘can shape sentencings by their charging
decisions. (Ex. 8-B).
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An analysis of King County fraud cases, contained in Exhibit
10, supports Judge Dwyer's obseyvations. (The cases analyzed in
Exhibit 10 were selected by defense counsel from reports
provided by the Sentencing Guidelines Commission regarding
exceptional sentences imposed for major economic crimes.) For
example, in State v. Bick, the Jefendant stole $5,000,000 from
at least 40 victims. (Ex. 10-a). In State v. Griggs, the
defendant stole over $200,000 from 22 victims, and had prior
theft convictions. (Ex. 10-C). 1In state v. Schultz, the
defendant stole over $148,000 from 2 victims, and had prior
convictions. (Ex. 10-E). The standard range for Bick, Griqggs
and Schultz was 43-57 menths. Yet in State v. Batholomeaus,
where the defendant stole $47,000 from 1 vicktim, and had no
prior convictions, the standard range was also 43-57 months.

This kind of inconsistency in setting the standard range
might be tolerable if the prosecution made consistent sentence
recommendations. However, the recommend: ns of the King
County Prosecutor's Office Fraud Division are often freewheeling
and arbitrary.

For example, in State v. Bick, Don Bick stole 5 million
dollars. There were at least 40 vietims. Bick was found guilty
after a trial. Bick had not paid any restitution to the victims
as of the sentencing. The prosecutor’s recomuendation was oy

75 months in prison. (Ex. 10-AY .
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1 In Jeff Dean's case, the prosecutor's recommendation is for
2 72 months in prison. Yet, Mr. Dean's casge is nothing like Mr.

; 3 | Bick's. Bick stole $5,000,000; Dean allegedly stole $465,000.

i
X

4 Bick had 40 victims; Dean had 1. Bick went to trial; Dean pled

% 5 guilty. Bick had paid no restitution; Dean has paid bdck about

% 6 half of the amount he took. 5

§ 7 it is ridiculous for the prosecution to recommend ?ﬁ

% 8 essentially the same sentence for Jeff Dean that was recommended g:i
9 in the Bick case. The court should remedy this sttempted ?;
10 injustice by rejecting the prosecution's recommendation. As can ;

11 be seen from analyzing é€xhibit 10, King County judges regularly

12 impose sentences in fraud cases that are well below the

gz 13 prosecutor’'s recommendation. (Ex. 10}.
%_ 14 The defense recommends adeption of either of the following
_E 15 sentencing options:
§ 16 (1} First Offender Waiver, one month ¢ . inement on each
% 17 count; each count to run consecutively to the other counts
g- 18 (total confinement: 23 months); confinement to be served in home
} 191 Ggetention; ox
| g 20 {2} Excéptional Sentence of 23 months confinement in home
21 detention; each count to run concurrently with the other counts.
223 EIRST-OFFENDER OPTION
23 Under RCW 9.94A.030, a "first-time offender” is deiined aw
T ;I 24 an individual convicted of a non-violent felony who has no prior

25 felony convictiens. The fact of multiple simultanenus

26
27
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convictions does not affect one's eligibility for a
first-offender sentence. State v, Welhky, 44 Wn.AppP. 281, 726
P.2d 472 (1986). Jeff Dean qualifies as a “first-time of fender.”

‘Once a person qualifies for first time offender status, the
court has total discretion to use the first time offender
option. The Sentencing Reform Act ig silent as to the basis on
which the decision to use the first time offender option is to
he made. The sentencing judge is given no guidelines to
determine the use of the option, and is not obliged to state
reasons or make findings to justify the selection. MNor is
appellate review availoble to review a first offender sentence,
as would be the.case were this court to find that Dean's case
warranted an exceptional sentence, either one shorter or longerx
than the standard range. Exceptional sentences, in contrast to
the use of the first time offender option, require reasons
articulated in written findings and conc! ons that desgcribe
the substantial and compelling reasons which justify an
exceptional sentence.

Professor Boerner surmises that the reason for the rule
relating to first time offenders is the recognition of the need
for a judge who is sentencing a first time offender to have the
discretion to fashioﬁ a sentence similar to Ehat which was
available under prior law, which parmitt.d prebation. Bee

Boerner, ggntgngjpgﬁin_Waﬁhingtun, Bec . M6, pages 7o ane AR
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Under the first offender option, a first sentence for Mr,.
Dean could included:

1. Up to 90 days in confinement.

2. The requirement that the defendant refrain from
committing new offenses.

3., Up to two years of community supervision which can
include requirements that Dean perform:

(a) A specific employment or occcupation.

(b) Remain within prescribed geographical boundaries
and notify the probation cfficer or the court of any change in
address or occupation. .

(c) Report us directed to the court or to a probation
officer.

(d) Pay = fine, make restitution or accomplish
community service work.

pefense counsel is mirdful that the first-o " ~nder range of
0-90 days is inadequate punishment in this case. Therefore, the
defense recommends a sentence of 30 days confinement for each
count. with each count to run consecntive to the other: With
this sentence, the defendant would serve 23 months confinement.
This would be a just sentence in light of both the seriousness
of the crimesg, and the substantial regtitution already paid by
Mr. Deasn.

rinder the SRA, concurrent sentences are ordinarily reguired,

and generally speaking, conzecubive senfences require an
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exceptional sentence. See RCW 3.9

sentences may be imposed in a firs

concurrent/consecutive sentence pr

4A.400. However, consecutive

t-offender case without the

necessity of an exceptional sentence. The

ovizion, RCW 9.94A.400, "does

not apply to the first-time offenders sentenced under RCW
9.94a.120(5)." Comment, Sentencing Guidelines Commission
Implementation Manual, at II-54 (1989).

Even if the consecutive sentences propesed by the defense do
require an exceptional sentence, substantial and compelling
reasons for such an exceptional sentence exist based on the
following factors:

(2) Aggravating Circumstances

(¢} The current offense was a major economic offensge or

series of offenses, s¢ identified by a consideration of
any of the following factors:

(i} The current offense involved multiple victims or
multiple incidents per victim;

‘{ii) The current offense involved attempted or actual
monetary loss substantislly greater than typical for

the offense;

(iii) The current offense involved a high degree of
sophistication or plannina or occurred over a lengthy

pexiod of time;

{iv) The defendant nsed his ov her pesition of brust,
confidence, or fiduciary responsihility te tacilitatoe
the commission of the current offense.
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EXCEPTIONAL SENTENCE QPTION

The defense also recommends an exceptional sentence as an
alternative to a first-offender sentence.

For standard range" sentences of more than 1 y=ar, the court
has no discretion to select the place of confinement. See [tate
v, Berpnhard, 108 Wn.2d 527, 741 P.2d 1 (1987). However, the
court can choose the place of confinement in such cases by
imposing an eiceptional sentence. Id. An exceptional sentence
may depart from the v“standard range" in terms of both (1} the
length of the sentence, and (2) the conditions of the sentence,
such as how and where the confinement iz to be served. Id.

To.impose an exceptional sentence, the court must set forth
on the record Ehe ngubstantial and compelling reasons”
justifying a departure from thé standard range. RCW 9.94A.35%0
lists several pon-exclusive reasons for imposing an exceptional
sentence.

RCW 9.94.390(1)(b) provides that it is a mitigating factor
that:

(b) Before detection the defendant compensated,
or made a good faith effort to compensate, the
victim of the criminal conduct for any damage or
injury sustained.
No.reporfed Washington decision has construed this provision.
However, the commentary ot Professnr Hoerner is instruckive;
This factoi 1is u“iwné hecauue 1b is only
specified mitigating ov agaoravaking fackorv that
focuses on the defenmdant '3 action after the orime

has been completed. AlL othoer listed aggravabing
and mitigating facters telate bo the manner in
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On March 11, 1988, Barry wolf, John Ebel, Gerald .
Ainsworth and Robert Smith, all of CGG, went to the DRA office to
discuss the unauthorized checks with Jeff Dean and Michael Redman.
pean admitted that he had converted these funds by stealing blank
checks from CGG's offices, drafting those checks to the order of
Dean Redman & Associates, depositing those checks into DRA's
account or into a joint bank account in his and Redman's names,
and using the funds for his own purposes.

Although Mike Redman knew Jeff Dean was running large
sums of money through their kank accounts, Dean told Redman these
funds had legitimate sources, and Redman helieved that.

Dean used a large amount of the stolen money {at least
£185,00) to pay for the construction of a large home he was having
puilt in Carnation, Washington. Dean used at least $44,000 of the
stolen money for payments to Deborah Dean {(previously Deberah
pederson) and used additional stolen money for payments to, or for
the benefit of, his two former wives, his two children, personal
vacations, personal automobile expenses, and other personal

egpenses.

uUnder penalty of perjury under the laws of the State of
Washington, I certify that the egoing is true and correct.
Signed and dated by me this _ﬁZ’ B y of July, 1989, at Seattle,
washington.

certification for pDetermination of Probable Cause - 3
ER#8

NORM MALENG
Prosecnting Attarney

Wi5q King County Conthanse
Seatile, Waslsingrion YR o4
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- "'1 .
IN THE SUPERIOR COURT OF THE BTATE tﬁﬂ wasadfcTON FOR KING COUNTY

’
At

STATE OF WASHINGTOR, TN ,{“ ¥
AT A

}
i
Plaintiff, ; 8"7 |- otp3d-/
)
T DR E
ﬁ W 'D ) : g:hgﬁ!;g!;’g OF DEFENDANT ON PLEA
) {Felony)
Defendant. )} :
1. My true name is JC‘HCYW N. D&M .
2. My date of birth i_a__ l 2]091/43 .

3. 1 went. through the zéﬂ grade in school.

4. I have been informed and fully understand that I have the right
to representation by a lawyer and that 1f I cannot afford to pay for

a lawyer, one will be provided at no expense to me. My lawyer's
same is _ /(6!1 Sceance. .

§. I have been informed and £ﬁ11y understand that I am charged with

the crime(s) of “TRhedA in @ ~ et :D
(23 coopts)

that the elements of the crime(s) are: See //é/

T P M I o7 )

ané that the maximum senteneet’s_) for which 9% {(arel:

/O years and § 7.0 20 ¢

r\
—WW LLrS ff(fﬁ?fdffﬁﬂ ‘f finets).
//' | K‘S . ( eoel [d’wu'fl)

. .
1 40 i /O



1n addition, I understand that I may have to pay restitution for
crime(s) to which I enter a guilty plea and for any other uncharged
crime(s) for which I have agreed to pay restitution., The standard

sentence range for the crimefis at least 43 mmﬂs and no more than
ES?L’ rﬂan4g;

based upon my criminal history which I understand the Prosecutor
says to bes No Mqi¢ fres Sy  —  Gees
M MJMII!_/ Lc‘gvh’lj 5&‘%

(”{,c:iminal history attached as Appendix “”ré? . and incorporated

by reference. ' '

T have been given a copy of the information.

(Vf/nnﬂ I further understand that as a First Time Offender, the

court may decids not to impose the standard sentence range, and then

the court may sentence me to up to 40 days of tota1 confinement and

two years of cemmunity supervision. (If First pffender provision is

not applicable} thié statement shall be stricken and initialed by

the defendant aﬁd the judge),

6. I have been informed and fully understand that:

//f(a) I have the right to a speedy and public trial by an im-

partial jury in the county where the crime is alleged to
have been committed. o

2




